
BE:11336000.1/RAD033-811928

RADIOLOGICAL SOCIETY OF NEW JERSEY

NOVEMBER 14, 2020

ANNUAL MEETING

LEGAL REPORT

PRESENTED BY

JOHN FANBURG, ESQ.

I. COVID-19 LEGAL UPDATES

Brach Eichler has strived to keep abreast of the numerous legal developments occurring 
during the nationwide novel coronavirus (COVID-19) public health emergency.  Brach Eichler 
has created a COVID-19 Resource Center that consolidates our various important client alerts and 
webinar series information in one place.  Please visit the Resource Center for updates at 
https://www.bracheichler.com/covid-19-resource-center/.

II. NEW JERSEY DEVELOPMENTS

A. Health Care Transparency Act Passed by NJ Legislature

On October 29, 2020, Bill S2465, entitled the New Jersey Health Care Transparency Act, was 
passed by the New Jersey Legislature and sent to Governor Phil Murphy for his signature.  The 
Bill, if passed into law, would require the following:

 Advertisements of healthcare professionals (HCPs) must exclude deceptive or misleading 
information relating to the HCP, including, any affirmative communication or 
representation that misstates, falsely describes, holds out, or falsely details the 
professional’s skills, training, expertise, education, public or private board certification, or 
licensure.  

 HCPs must communicate, when providing in-person care, the professional license and 
professional degree the HCP holds.  This information could be communicated through a 
name tag or embroidered identification. The name tag or embroidery must include, at a 
minimum, the full name of the HCP and the professional degree and professional license 
of the HCP. If the HCP is providing direct patient care at a hospital, the HCP would be 
required to wear a recent photograph, unless otherwise directed by hospital administrators.

 A poster or other signage, in sufficiently sized font, would be required to be placed at the 
office or offices where the HCP provides healthcare services to scheduled patients in an 
ambulatory setting, which must convey the professional license and professional degree 
held by the HCP. 

 A medical doctor or doctor of osteopathic medicine who supervises or participates in 
collaborative practice agreements with non-physician HCPs who provides in-person 
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patient care at the same practice location as the medical doctor or doctor of osteopathic 
medicine would be required to post clearly and conspicuously in each office when the 
medical doctor or doctor of osteopathic medicine is present.   

 Medical doctors and doctors of osteopathic medicine would be prohibited from advertising 
or holding themselves out to the public as being board certified unless the board is a 
member of the American Board of Medical Specialties (ABMS) or American Osteopathic 
Association (AOA) or is a non-ABMS or non-AOA board that requires following certain 
prerequisites for issuing certification.

B. Who Pays for COVID-19 Testing?

A New Jersey medical provider filed a lawsuit on August 12, 2020 in the U.S. District 
Court for the District of New Jersey against Cigna Health Life Insurance Co. (Cigna), alleging 
Cigna failed to pay benefits for diagnostic testing and services related to COVID-19. (Open MRI 
and Imaging of RP Vestibular Diagnostics, P.A. v. Cigna Health and Life Insurance Company, 
Case 2:20-cv-10345-KM-ESK). The plaintiff provider alleges that it properly billed Cigna for 
rendering diagnostic testing and services to patients related to COVID-19, and Cigna has denied 
these claims submitted by the provider from February through July 2020. The plaintiff provided 
as Exhibits to its complaint copies of Cigna’s denials of such claims.  According to the complaint, 
Cigna’s denials include such reasons as “services were rendered as billed or matched the services 
billed, or billing was duplicative.” The provider alleges the denial of coverage provided 
“unelaborate” details for such denials. 

The provider alleges that Cigna’s denial of coverage for COVID-19 diagnostic testing and 
services is in violation of the Families First Coronavirus Response Act (Section 6001(a)) 
(FFCRA), as amended by Sections 3201 and 3202(a) of the Cares Act. The FFCRA generally 
requires group health plans and health insurance issuers to provide benefits for certain items and 
services related to testing for the detection of COVID-19 or the diagnosis of COVID-19. Under 
FFCRA, group health plans and health insurance issuers may not impose any cost sharing 
requirements, prior authorization, or other medical management requirements when providing 
coverage for certain items and benefits, services, or diagnosis related to COVID-19. The Cares 
Act generally requires group health plans and health insurance issuers providing coverage to 
reimburse any provider who performs diagnostic tests for COVID-19 in amounts that equal the 
negotiated rate, or if the group health plan or health insurance issuer does not have a negotiated 
rate with the provider, the case price for such service that is listed by the provider on its public 
website. 

The provider also alleges that Cigna has been unjustly enriched by wrongfully denying 
these claims; that is, that Cigna has been able to keep insurance premiums instead of paying out 
such claims to the provider for services actually rendered. The provider seeks compensation under 
an argument of quantum meruit (essentially, reasonable value of services). It also is seeking 
damages totaling $398,665.00, in addition to attorneys’ fees, costs, and interest. 

C. Bill Introduced to Expand Coverage for Telemedicine Services

On June 1, 2020, Bill A4179 was introduced in the New Jersey Assembly to revise New 
Jersey’s telemedicine and telehealth law to require health benefits plans, Medicaid and NJ 
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FamilyCare, the State Health Benefits Program (SHBP), and the School Employees’ Health 
Benefits Program (SEHBP) to provide expanded coverage for services provided using 
telemedicine and telehealth.  An identical bill was introduced in the New Jersey Senate on June 8, 
2020.  Specifically, the bill requires that reimbursement for telemedicine and telehealth services 
be equal to the reimbursement rate for the same services when they are provided in person.  Current 
law provides that telemedicine and telehealth services may be reimbursed up to the amount at 
which the service would be reimbursed if provided in person.  The Bill also prohibits health 
benefits plans, Medicaid and NJ FamilyCare, the SHBP, and the SEHBP from imposing “place of 
service” requirements on services provided using telemedicine and telehealth, and expressly 
permits healthcare providers to provide services using telemedicine and telehealth regardless of 
whether the provider is located in New Jersey when providing services, provided that the provider 
is otherwise licensed to practice healthcare in New Jersey.

D. Sanctions Against Psychologist for Revealing Patient Information Upheld by New 
Jersey Court

On May 29, 2020, the Superior Court of New Jersey, Appellate Division, upheld $110,000 
in sanctions imposed by the Board of Psychological Examiners against a New Jersey psychologist 
for disclosing sensitive patient information to debt collection attorneys.  The case is In the Matter 
of the Suspension or Revocation of the License of L. Barry Helfmann, PSY.D.  Dr. Helfmann’s 
license had also been suspended for one year by the Board of Psychological Examiners due to the 
disclosures.  The case arose due to Dr. Helfmann providing his collection attorneys with “true 
bills” for patients who were delinquent with payments so that the attorneys could file collection 
actions against those patients.  True bills include a patient’s name, date of service and amount 
charged plus sensitive patient information such as CPT (Current Procedural Terminology) and 
DSM (Diagnostic and Statistical Manual of Mental Disorders) codes.  The collection attorneys 
then attached the true bills to civil complaints, thus exposing sensitive patient information to the 
public.  The Court found that “by providing the attorneys true bills with diagnostic and treatment 
codes, Dr. Helfmann overlooked the psychologist-patient privilege, regulations implementing the 
[Practicing Psychology Licensing Act], and his contractual commitments to his patients.”  The 
Court dismissed Dr. Helfmann’s attorney’s argument that he relied on the advice of his collection 
attorneys when he provided them with the true bills.

III. FEDERAL DEVELOPMENTS

A. CMS Changes Repayment Terms for Accelerated and Advanced Payment Program 
Loans

The Centers for Medicare & Medicaid Services (CMS) has announced that it has amended 
the terms for repayment of advance loans under the Medicare Accelerated and Advance Payment 
(AAP) Program. Under the loan program, AAP loan funds were advanced to Medicare providers 
to alleviate the financial burden of those experiencing cash flow issues in the early months of the 
COVID-19 pandemic.

Providers were originally required to make repayments on their AAP loans starting in 
August of this year, but repayment has now been delayed until one year after the date an AAP loan 
payment was issued to the provider. After that first year, CMS will automatically recoup 25% of 
Medicare payments otherwise owed to the provider or supplier for up to 11 months. At the end of 
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the 11 month period, recoupment will increase to 50% for up to another six months. If the provider 
is unable to repay the total amount of the loan during this time period (a total of 29 months), CMS 
will issue letters requiring repayment in full of any outstanding balance within 30 days. If full 
payment is not received within 30 days, the outstanding balance will be subject to a 4% interest 
rate.

Please note that providers are permitted to use grant money received under the HHS 
Provider Relief Fund to repay an AAP loan. CMS will be communicating with each provider in 
the coming weeks as to the repayment terms and amounts owed for any AAP loan issued.  
Providers who are experiencing financial hardships may request an Extended Repayment Schedule 
(ERS). An ERS is a debt installment payment plan that would allow a provider or supplier to pay 
debts over the course of three years, or, up to five years in the case of extreme hardship. 

B. HHS Releases Reporting Requirement Details for Provider Relief Fund Recipients

Healthcare providers who received a Provider Relief Fund general and/or targeted 
distribution exceeding $10,000 in the aggregate are required to report to the Department of Health 
and Human Services (HHS) on their use of the funds, as per the Terms and Conditions to which 
providers attested. HHS has released details of those reporting requirements. If providers do not 
fully expend their Provider Relief Fund payments by the end of calendar year 2020, they will have 
until June 30, 2021 to use remaining amounts.

The key reporting dates and actions are as follows:

 January 15, 2021: Reporting portal opens for providers
 February 15, 2021: First reporting deadline for all providers on use of Provider 

Relief Funds through December 31, 2020
 July 31, 2021: Final reporting deadline for providers who did not fully expend their 

Provider Relief Funds prior to December 31, 2020

C. Significant Change to Employee Leave Regulation for Healthcare Providers

Healthcare employers with fewer than 500 employees may need to change their COVID-
19 paid leave policies as of September 16, 2020 because the U.S. Department of Labor (USDOL) 
has significantly narrowed a critical Families First Coronavirus Response Act (FFCRA) regulation 
effective on that date.  This change in who is considered a “healthcare provider” comes in response 
to a recent federal court decision in New York, which ruled that the USDOL had overstepped its 
authority in expanding the definition of healthcare provider.   Previously, USDOL regulations had 
permitted healthcare employers to exclude their entire staff from FFCRA paid leave, including, 
for example, receptionists and bookkeepers.  Under the new regulation, the exclusion is greatly 
diminished, thus expanding the leave rights of employees.

Effective September 16, 2020, the USDOL will apply a narrower definition of a healthcare 
provider who may be exempted from the FFCRA paid leave rights:

 Licensed and practicing doctors of medicine and osteopathy;
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 Licensed and practicing podiatrists, dentists, clinical psychologists, optometrists, and 
chiropractors (limited to treatment consisting of manual manipulation of the spine to 
correct a subluxation as demonstrated by X-ray to exist);

 Licensed and practicing nurse practitioners, nurse-midwives, clinical social workers, and 
physician assistants; and

 Persons “employed to provide diagnostic services, preventive services, treatment services, 
or other services that are integrated with and necessary to the provision of patient care and, 
if not provided, would adversely impact patient care” (referred to as “Health Care 
Services”).

The new regulation provides additional detail as to who is included in this last catchall 
category:

 Nurses, nurse assistants, medical technicians, and any other persons who directly provide 
Health Care Services;

 Other employees providing Health Care Services “under the supervision, order, or direction 
of, or providing direct assistance to” any of the persons defined as health care providers; 
and

 “Employees who are otherwise integrated into and necessary to the provision of health care 
services, such as laboratory technicians who process test results necessary for diagnoses 
and treatment.”

The regulation provides additional guidance about what types of services are integrated 
with and necessary to diagnostic, preventive, or treatment services, and provides that employees 
whose work could affect the provision of healthcare services, but who do not directly participate 
in providing such services, may not be excluded from the FFCRA. Such employees include “IT 
professionals, building maintenance staff, human resources personnel, cooks, food services 
workers, records managers, consultants, and billers.”

D. HHS Issues Guidance on Eligible Expenses and Lost Revenues to be Reimbursed with 
Provider Relief Funds

The Department of Health & Human Services (HHS) has issued guidance to clarify what 
expenses or lost revenues are considered eligible for reimbursement with Provider Relief funds. 
The Terms and Conditions of the Provider Relief Fund require that “[t]he Recipient certifies that 
the Payment will only be used to prevent, prepare for, and respond to coronavirus, and that the 
Payment shall reimburse the Recipient only for health care related expenses or lost revenues that 
are attributable to coronavirus.”  The guidance explains that “health care related expenses 
attributable to coronavirus” is a broad term that may cover a range of items and services purchased 
to prevent, prepare for, and respond to coronavirus, including the following:

 Supplies used to provide healthcare services for possible or actual COVID-19 patients;

 Equipment used to provide healthcare services for possible or actual COVID-19 
patients;

 Workforce training;
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 Developing and staffing emergency operation centers;

 Reporting COVID-19 test results to federal, state, or local governments;

 Building or constructing temporary structures to expand capacity for COVID-19 
patient care or to provide healthcare services to non-COVID-19 patients in a separate 
area from where COVID-19 patients are being treated; and

 Acquiring additional resources, including facilities, equipment, supplies, healthcare 
practices, staffing, and technology to expand or preserve care delivery.

With respect to “lost revenues that are attributable to coronavirus,” the guidance clarifies 
that this means any revenue that a healthcare provider lost due to coronavirus, including revenue 
losses associated with fewer outpatient visits, canceled elective procedures or services, or 
increased uncompensated care.  Providers may use Provider Relief Fund payments to cover any 
cost that the lost revenue otherwise would have covered, so long as that cost prevents, prepares 
for, or responds to coronavirus.  These costs do not need to be specific to providing care for 
possible or actual COVID-19 patients.  It is only the lost revenue that the Provider Relief Fund 
payment covers which must have been lost due to COVID-19.  Such costs include:

 Employee or contractor payroll;

 Employee health insurance;

 Rent or mortgage payments;

 Equipment lease payments; and

 Electronic health record licensing fees.

E. More than $1 Million Settlement for Stolen Unencrypted Laptop

The Department of Health & Human Services (HHS) recently announced a settlement with 
Lifespan Health System in the amount of $1,040,000 relating to the theft of an unencrypted laptop 
that contained protected health information (PHI).  The breach affected more than 20,000 
individuals.  Critical to the harsh penalty was the determination by the HHS Office for Civil Rights 
that Lifespan had engaged in systemic non-compliance with HIPAA, including a failure to encrypt 
the electronic PHI held on the laptop, the lack of device and media controls (e.g., controls over the 
inventory and movement of devices, including within and outside of the organization), and the 
failure to have in place a business associate agreement.  In addition to the monetary settlement, 
Lifespan agreed to a corrective action plan that includes two years of monitoring.

F. $1.5 Million Penalty for Hacking Incident

On September 21, 2020, the Department of Health & Human Services, Office for Civil 
Rights (OCR) announced a settlement with an orthopedic healthcare provider for alleged HIPAA 
violations, including a $1.5 million penalty and adoption of a corrective action plan.  The 
allegations related to a hacking incident, in which a hacker used a vendor’s credentials to access 
the provider’s electronic medical record system for more than a month and exfiltrate patient data. 
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According to the OCR, its “investigation discovered longstanding, systemic noncompliance with 
the HIPAA Privacy and Security Rules by [the provider], including failures to conduct a risk 
analysis, implement risk management and audit controls, maintain HIPAA policies and 
procedures, secure business associate agreements with multiple business associates, and provide 
HIPAA Privacy Rule training to workforce members.”  OCR Director Roger Severino stated that 
“[h]acking is the number one source of large health care data breaches.”  The settlement should 
serve as a cautionary tale to healthcare providers, both large and small, reinforcing the importance 
of a robust HIPAA compliance program.

G. New CIGNA Policy Restricts MRIs and CT Scans at Hospitals

Effective August 1, 2020, CIGNA is limiting payments for certain high-tech imaging 
services (i.e. MRI/MRA/CT/CTA) when carried out in a hospital-based imaging department or 
facility, except under limited circumstances.  CIGNA joins Anthem and UnitedHealthcare in 
placing limitations on these services in hospital settings.  The goal of the policy change is to direct 
patients away from costly hospitals towards lower-cost providers such as free-standing imaging 
facilities.  Specifically, the new coverage policy provides that high-tech radiology procedures at a 
hospital-based imaging department or facility are considered not medically necessary except for 
patients with any of the following indications:

 less than 10 years of age 
 requires obstetrical observation  
 requires perinatology services 
 imaging related to transplantation services at an approved transplantation facility 
 known contrast allergy and use of that contrast agent is planned 
 there are no other appropriate alternative sites for the individual to undergo the imaging 

procedure for any of the following reasons: 

o surgery or procedure is being performed at the hospital and pre-operative or 
pre-procedure imaging is an integral component of the procedure;

o moderate or deep sedation or general anesthesia is required for the imaging 
procedure and a freestanding facility providing such sedation is not available;

o equipment for the size of the individual is only available at a hospital-based 
imaging facility;

o individual has a documented diagnosis of claustrophobia requiring open 
magnetic resonance imaging which is not available in a freestanding facility; or 

o imaging outside the hospital-based imaging department or facility is expected 
to adversely impact or delay care.

H. Criminal Charges Brought Against 345 Defendants Nationwide for Over $6 Billion in 
Fraudulent Healthcare Claims

On September 30, 2020, the U.S. Department of Justice announced a historic nationwide 
enforcement action criminally charging 345 defendants across the country, including more than 
100 doctors, nurses, and other licensed medical professionals.  The defendants were charged with 
submitting more than $6 billion in false and fraudulent claims to federal healthcare programs and 
private insurers, involving schemes related to telemedicine, substance abuse treatment facilities, 
illegal opioid distribution, and other healthcare fraud schemes.  The enforcement actions were the 
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result of a massive cooperative effort among multiple federal, state, and local agencies. In New 
Jersey alone, 17 defendants were charged for their alleged roles in schemes to defraud insurance 
programs out of more than $1.2 billion.

The telemedicine-related charges were the most significant of the nationwide actions, with 
$4.5 billion in allegedly false and fraudulent claims by more than 86 criminal defendants.  The 
illegal schemes varied, and included alleged payments by telemedicine executives to doctors and 
nurse practitioners to order unnecessary durable medical equipment (DME), genetic and other 
diagnostic testing, and pain medications, either without any patient interaction or with only a brief 
telephone conversation with patients they had never seen.  The DME companies, laboratories, and 
pharmacies then purchased the items ordered in exchange for kickbacks and submitted false and 
fraudulent claims to Medicare and other government insurers.  In addition to criminal charges, the 
Medicare billing privileges of 256 medical professionals were revoked as a result of their 
involvement in the telemedicine schemes. 

The charges involving substance abuse treatment facilities were brought against more than 
12 defendants, including physicians, owners and operators of the facilities, and patient recruiters, 
for submitting more than $845 million in allegedly false and fraudulent claims to private insurers 
for tests and treatments.  The schemes allegedly involved kickback payments to patient referral 
sources, and medically unnecessary drug testing and therapy sessions often not provided.  The 
medical providers were also charged with prescribing medically unnecessary controlled substances 
and other medications, often to entice patients to remain at the facility. The patients were then 
often discharged and admitted to other treatment facilities, or they were referred to other 
laboratories and clinics, in exchange for more kickbacks.

The cases relating to illegal prescriptions and distribution of opioids, as well as to 
traditional health care fraud schemes, involved more than 240 defendants allegedly submitting 
more than $800 million in false and fraudulent claims to federal healthcare programs and private 
insurers for medically unnecessary treatments or treatments that were never provided.   Patient 
recruiters and other co-conspirators were allegedly paid cash kickbacks in exchange for supplying 
beneficiary information to providers, who in turn submitted fraudulent bills.  Charges were also 
brought against providers and others involved in the distribution of more than 30 million doses of 
opioids and other narcotics.


